v

L JAMES M. "M BROWN
-COMMISSIONER OF INSUHANCE R .
STATE OF LOU(SIANA e PO Box baara’

PHONE (504) 142-5800
Fax (§04) 342-3078

STATE or LOUISIAKA : L - S A - Apiiwwwio: 101 siate 18 .us
ADVISORY LETTER NUMBER 97-01 oo T L8ASRI8Y 22 620 -~ 621
June 4, 1997 - ‘ a -~ - LSA-R.8. 2231211 et seq.

I TOT  ALL PROPERTY i CMUAL‘I‘Y INSURBRB

Ret Use of standard Pollution Bxclusions [P e

The Louilsiana Department of Insurance (LDOI} has undertaken an
extensive three year review of the. use of standard pollution

~exclusions in various lines of Commercial Insurance.' This review
" has included the taking of two days of testimony from members of .

the insurance industry and the public. The Department also.convened
an eighteen-member Absolute Pollution . Exclusioh Task Force

consisting of representatives from the insurance industry, industry

trade associations, agent associations and policyholder

associations and/or representatives. The Task Force has focused on
two principle areas: (1) policy form language and (2) claims

settlemem: practices.

'Our review shows that standard pollution exclusions: have -baen

included in an extremely wide variety of policy forms.’ These
exclusions are inappropriate for many types of coverage and/or for
certain classes within particular coverage lines. Many insureds do
not present a pollution risk cbviating the need for the broad
exclusionary language found in standard peollution exclusions.?

Further, our review has disclosed a number of incidents where the

- standard pollution exclusions have been used to disavow coverage

even though there was no underlying pollution incident which would

! As used herain the phrase "standard pollition ‘exclusions” encompasses
both the original absolute pollution exclusion developed by ISO as-well as its
subsequent revisions and its progeny, including the total-pollution exclusion and
similar such exclusions developed independently by other insurera.

? por exnmple, the LDQI raceived a form £filing deugned ‘to provide -errors
& omissions coverage for small to mid-sized accounting firms which utilized the
180 abaolute pollution exclusion. When the necessity for the. excluswn wAR
questioned the company chose to withdraw the form filing. '

} The use of pollution exclusions in fparnémal lines insurance policies is
addresged in LDOI Directive 137 which was issued on June 2B, 199%6.
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justxfy use of the exclusion;‘Wa are: also concerned that'the broad-
definition given to the term "pollutant® creates an opportunity for
abuse. This 3is a particular concern as : regards commercial
‘enterprises whose ongoing business activities do not present a risk
- to the environment. For example, we have found instances where it
has been argued that any thing and/or matter that harms.a.person,
whether or not it has toxic or hazardous properties, is de facto an
irritant and therefore a pollutant, thersby triggering the
pollution exclusion. ' . '

‘The appropriate use of standard pellution exclusions in . claims
handling is an issue of -grave concern. The LDOI will take such
- action as is necessary to assure that  the iﬁteqrity of -the
regqulatory process is not undermined. It is of critical importance
that such exclusions are used in a manner which is consistant with
their stated purpose.

After giving due consideration to. other options, the LDOT beliaves
-that the issuance of this Advisory Letter is in the best interest .
of the insurance industry and policyholding public. The LDOI
believes that the insurance -industry will act in good .faith- and
_will adhere to the intent of this Advisory -Letter thereby
‘eliminating the’ need for further regulatory action.

‘LRS 22:620 prohibits the'use of policy forms until they have- bden{
. £iled with and approved by the commissionsr of insurance (COI).
purpose for "prior approval" is to protect the public. This saction
-also gives the COI authority to withdraw approval at any time for
cause,

4 The term "polluticn incident® refers to- an incident which ;causes
"environmental damage”. These terms are ganerally defined as follows: :
*Pollution incident” means emission, digcharge, release,

or escaps of pollutants into or upon land, the '
atmolphara, or any watarcourso or body of watar provided -

in_:anxiznngsnsal_éanasa~a Pollutants means -nv solid,
liquid, gaseous or thermal irritant or contaminant,

_including smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. '

. “"Environmsptal damage* maang the injurious* presence in &
" or upon the land, the atmosphere, Or any watercourse or
" . body of water of solid, liquid, gaseous or thermal
.contaminants, irritants, or pollutants. (*injuriocus to
“the environment, not the claimant.)

Under the forms deniqned to replaoa the covezaga deleted by the Absolute
" pollution Exclusion coverage was triggered only if the incident resulted in
demonstrable "environmental damage”. The exclusion should not be construed any
- ‘broader than the forme designed to restore the deleted covarage.



" LRS 22:621 provides the mandatory grounds for dizapproval of policy -

_forms by the COI. It calls .for the disapproval of any policy, rider
- .or endorsement or withdrawal of any previous approval -if among
- other reasons, the policy contains exceptions and conditions :which
unreasonably affect the risk purported to be assumed in the general
-coverage of the contract. . : : :

- LRS 22:1214(14)(a) and (n) make it an unfair claims settlement -
. practice to misrepresent policy provisions relating .to coverages at
issue or to fail to provide a reasonable explanation in relation to
,.theifacts and law of the basis in the policy for the denial of a
claim, :

In view of the above, the LDOI is hereby advising insurers to take

steps (1) to reduce the use of standard pollution exclusions in
policy forms by adopting the new pollution exclusions developed and
filed by ISO or by developing and filing their own new exclusions

‘to tailor coverage to address the pollution risks .actually posed;
and (2) to assure that in the event of a denial of coverage there
is a reiasonable basis for the application of the policy‘’s pollution
exclusion.

150 has recently developed &nd  filed ‘for approval -three new =~

pollution exclusions. These new exclusions are designed to give
undervriters more flexibility in tailoring coverage packages: for
policyholders which present at most a minimal pollution .risk. angd,
IS0 has also developed a revised absolute pollution  exclusion
- designed to clarify the applicability of the exclusion to heating
unit malfunctions. Because underwriters will not have .to rely on
the "one size fits all" standard pollution exclusions use of such
exclusions will be carefully scrutinized during the policy form
review approval process. .

. The LDOI strongly urges the .insurance- industry t¢ .continue to
~undertake efforts to develope additional endorsements and to devise
more precise policy language to address the pollution risk.

Claims Settle P ;.

The parameters for a reasonable denial of coverage-and/or refusal
to provide a defense under a standard pollution exclusion, are set
by (1) the regulatory record which establishes the stated purpose
of the exclusion and (2) the dictates of the-Louisiana Supreme
Court found in 1 _v. -

, 644 So0.2d 357 (La. 19%4).

5 Followed in Bituminous Fire & Marine v Fortenot, 907 P.Supp. 193, 196
(4.b.La. 1995) and in In Re: Combustion, Inc., 94MDL400C (W.D.La. '3/12/97).



Therefore, in handling claims the LDOI atrongly savises’ 1nsurers to

- consider the following in deciding whether or not a claim triqgers
. a policy’s pellution exclusion.

- 1) Does the claim involve  an 1ﬁci&ént wﬁ{ch caudad an
 environmentally significant discharge of pollutants resultinq in
. environmental damage? .

2) Do the policyholdér's regular busiﬁess adﬁivitieé“placo'it )
in the category of an "intentional active industrial polluter"?

3) Does the claim involve an injury‘alleged to have been -
caused by a product, including exposura to fumes, which was being
used in accordance with its intended purpose?

. 4) Does the claim involve an .injury allsaged to hava bean
caused by exposure to asbestos or lead?

If the answer is "NO" to (1) or (2) or nYESH to (3) or (4) of the‘

‘above the denial of coverage and/or refusal to provide a detense
may result in administrative action. .- .

CONCLUSION

Although progress is being made important areas of concern remain.

The LDOI plans to continue its work with industry representatives
" and other interested persons. It is hoped that this Advisory Letter

will be of assistance to the industry. in the development of
resclutions to the dilemmas posed by pollution exposure.
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